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1. This was a challenge to the lawfulness of the Scottish Covid 19 regulations in so far as they 

prevented either public worship or private prayer. The challenge had two limbs, neither of 

which would be exactly the same in English law. The first limb relied on the Scottish 

constitutional provisions that separate Church and State. The second, on the UK 

constitutional principle that the devolved legislatures have no power to act incompatibly 

with Convention rights. 

 

2. Having said this, the Court found that the question under both limbs was the same: had the 

Scottish government established that the regulations satisfied the four stage proportionality 

test in Bank Mellet v. HM Treasury [2013] UKSC 39. This is the test that the government in 

Westminster would have to satisfy in order to survive a challenge under the Human Rights 

Act 1998. 

 

3. Members will recall that the CUGB’s position has always been that this was the law that 

applied to places of worship during the pandemic. We relied on it to persuade the 

government that worship should not be prohibited in England. Sir Edward Leigh said much 

the same thing in his letter to Nicola Sturgeon. 

 

4. The Judge’s decision on proportionality is straightforward and accords with what the CUGB 

was saying at Westminster. The government had not gone through the rigorous process the 

law required of it, the evidence of infection in places of worship was not sufficient and the 

measures put in place by individual churches were adequate and effective. 

 

5. However, there are a number of comments made by the judge in the course of his reasoning 

that are worth highlighting. They are: 

 

(a) The Judge noted the international consensus that restrictions on religious worship may 

be unlawful, even in a pandemic. He referred to the factual position in England and to 

decisions of the German Federal Constitutional Court, the United States Supreme Court 

and a High Court in South Africa. He quoted from Justice Gorsuch in the US Supreme 

Court: “Even if the Constitution has taken a holiday during the pandemic, it cannot 

become a sabbatical”. Members will remember that the CUGB referred to an English 

war time case in which Lord Atkin said that ‘In this country, amid the clash of arms, the 

laws are not silent. They may be changed, but they speak the same language in war as in 

peace…’ ; 

 

(b)  The Judge found that people were: “effectively prevented from practicing or manifesting 

their religion, however many broadcasts or internet platforms may exist”. He accepted 

the physical nature of religious worship; 

 

(c) He did not place any weight on the opinion of religious leaders that the measures were 

proportionate. He accepted the evidence of the individuals who brought the case; 

 

(d) He commented on the lack of adequate consideration of mental health at some stages 

of the process and, interestingly, on the lack of any consideration of spiritual harm; 



 

(e) He emphasised both that the burden was on the government to satisfy the Court that 

the regulations were proportionate and that its justifications were ‘subject to a high 

degree of scrutiny’. He said: “[the government] have admittedly paid lip service to Article 

9 by referring to it, but there is no evidence that they have accorded it the importance 

which such a fundamental right deserves.”;  

 

(f) However, and finally, the judge said that the decision was “more finely nuanced than 

either party would have it” and the question of the appropriate remedy was left over 

given that worship would in any event be permitted from 26th March 2021. 

 

6. In conclusion, this case is a pretty straightforward one under Article 9 of the Convention. 

Temptations to surprise at the failures by the Scottish government in this area, should be 

tempered by the fact that many of the restrictions under which we are currently living 

engage Convention rights and it is not clear that a rigorous proportionality analysis has been 

part of the government’s approach to them either. It is, however, a welcome reminder that 

we have this right under the Convention and the importance of that document and also of 

Judicial Review when they come under fire from newspapers, governments and politicians.  

 


